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Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR part
488 as set forth below:

PART 488—SURVEY, CERTIFICATION,
AND ENFORCEMENT PROCEDURES

m 1. The authority citation for part 488
is revised to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act, unless otherwise noted
(42 U.8.C. 1302 and 1395{hh}}; Section 6111
of the Patient Protection and Affordable Care
Act (Pab. L. 111-148}

Subpart E—Survey and Certification of
Long-Term Care Facilities

m 2. Revise §488.330(e}(2)(ii) to read as
follows:

§£488.330 Certification of compliance or
nencompiiance.

* * * * *

(e} * ok ok

(2] * Kk Kk

(ii) Except for civil money penalties
imposed on NFs-only by the State,
during any pending hearing that may be
requested by the provider of services,

* * L * *

M 3. Amend § 488.331 by adding a new
paragraph {a)(3) to read as follows:

§488.331 Informal dispute resolution,

[a] * ok K

(3) For SNFs, dually-participating
SNF/NFs, and NF-only facilities that
have civil money penalties imposed by
CMS that will be placed in a CMS
escrow account, CMS also offers the
facility an opportunity for independent
informal dispute resolution, subject to
the terms of paragraphs (b), (c), and {d}
of this section and of § 488.431. The
facility must request independent
informal dispute resolution in writing
within 10 days of receipt of CMS’s offer.
However, a facility may not use the
dispute resolution processes at both
§488.331 and § 488.431 for the same
deficiency citation arising from the
same survey unless the informal dispute
resolution process at § 488,331 was
completed prior to the imposition of the
civil money penalty.

* * * * *

Subpart F—Enforcement of
Compliance for Long-Term Care
Facilities With Deficiencies

W 4. Section 488,400 is revised to read
as follows:

§488.400 Siatutory basis.

Sections 1819(h) and 1919{(h]} of the
Act specify remedies that may be used
by the Secretary or the State
respectively when a SNF or a NF is not
in substantial compliance with the
requirements for participation in the
Medicare and Medicaid programs.
These sections also provide for ensuring
prompt compliance and specify that
these remedies are in addition to any
other available under State or Federal
law, and, except, for civil money
penalties imposed on NFs-only by the
State, are imposed prior to the conduet
of a hearing.

m 5. Add anew §488.431 toread as
follows:

§488.431 Civil money penaities imposed
by CMS and independent Informal dispute
resolution: for SNFS, duatly-participating
SNF/NFs, and NF-only facilities.

(a) Opportunity for independent
review. CMS retains ultimate authority
for the survey findings and imposition
of civil money penalties, but provides
an opportunity for independent
informal dispute resotution within 30
days of notice of imposition of a civil
money penalty that will be placed in
escrow in accordance with paragraph (b)
of this section. An independent
informal dispute resolution will—

(1} Be completed within 60 days of
facility's request if an independent
informal dispute resolution is timely
requested by the facility.

2} Generate a written record prior to
the collection of the penalty.

(3} Include notification to an involved
resident or resident representative, as
well as the State’s long term care
ombudsman, to provide opportunity for
written comment,

(4) Be approved by CMS and
conducted by the State under section
1884 of the Act, or by an entity
approved by the State and CMS, or by
CMS or its agent in the case of surveys
conducted only by federal surveyors
where the State independent dispute
resolution process is not used, and
which has no conflict of interest, such
as:

(i) A component of an umbrella State
agency provided that the component is
arganizationally separate from the State
survey agency.

(i) An independent entity with a
specific understanding of Medicare and
Medicaid program requirements
selected by the State and approved by
CMS,

(5} Not include the survey findings
that have already been the subject of an
informal dispute resolution under
§488.331 for the particular deficiency
citations at issue in the independent

process under § 488.431, unless the
informal dispute resolution under
£488,331 was completed prior to the
imposition of the civil money penalty.

(E} Collection and placement in
ascrow account.

(1} For both per day and per instance
civil money penalties, CMS may collect
and place the imposed civil money
penalties in an escrow account on
whichever of the following occurs first:

(i) The date on which the
independent informal dispute
resolution process is completed under
paragraph (a) of this section.

(ii) The date that is 90 days after the
date of the notice of imposition of the
penalty.

(2) For collection and placement in
escrow accounts of per day civil money
penalties, CMS may collect the portion
of the per day civil money penalty that
has accrued up to the time of collection
as specified in paragraph (b}(1) of this
section. CMS may make additional
collections periodically until the full
amount is collected, except that the full
balance must be collected once the
facility achieves substantial compliance
or is terminated from the program and
CMS determines the final amount of the
civil money penalty imposed.

(3} CMS may provide for an escrow
payment schedule that differs from the
collection times of paragraph (1) of this
subsection in any case in which CMS
determines that more time is necessary
for deposit of the total civil money
penalty into an escrow account, not to
exceed 12 months, if CMS finds that
immediate payment would create
substantial and undue financial
hardship on the facility.

() 1f gme full civil money penalty is
not placed in an escrow account within
30 calendar days from the date the
provider receives notice of collection, or
within 30 calendar days of any due date
established pursuant to a hardship
finding under paragraph (b)(3), CMS
may deduct the amount of the civil
money penalty from any sum then or
later owed by CMS or the State to the
facility in accordance with § 488.442(c).

(5} For any civil money penalties that
are not collected and placed into an
escrow account under this section, CMS
will eollect such civil money penalties
in the same manner as the State in
accordance with §488.432.

(¢) Maintenance of escrowed funds.
CMS will maintain collected civil
money penalties in an escrow account
pending the resolution of any
administrative appeal of the deficiency
findings that comprise the basis for the
civil monetary penalty imposition. CMS
will retain the escrowed funds on an on-
going basis and, upon a final
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administrative decision, will either
return: applicable funds in accordance
with paragraph (d)(2) of this section or,
in the case of an unsuccessful
administrative appeal, will periodically
disburse the funds to States or other
entities in accordance with § 488.433.

(d) When a facility requests a hearing.
(1} A facility must request a hearing on
the determination of the noncompliance
that is the basis for imposition of the
civil money penalty as specified in
§ 498,40 of this chapter.

(2} If the administrative law judge
reverses deficiency findings that
comprise the basis of a civil money
penalty in whole or in part, the
escrowed amounts continue to be held
pending expiration of the time for CMS
to appeal the decision or, where CMS
does appeal, a Departmental Appeals
Board decision affirming the reversal of
the pertinent deficiency findings. Any
collected civil money penalty amount
owed to the facility based on a final
administrative decision will be returned
to the facility with applicable interest as
specified in section 1878(f){2) of the
Act.

m 6. Amend § 488.432 by revising the
section heading and revising paragraphs
(a), (b)(1} introductory text, {b)(2), {c)(1)
introductory text, and (c)(2); and
removing paragraph (e} to read as
follows:

§468.432 Civli money penalties Imposed
by the State: NF-only,

{a) When a facility requests a hearing.
(1) When the State imposes a civil
money penalty against a non-State
operated NF that is not subject to
imposition of remedies by CMS, the
facility must request a hearing on the
determination of noncompliance that is
the basis for imposition of the civil
money penalty within the time specified
in §431.153 of this chapter,

(2)(i) If a facility requests a hearing
within the time frame specified in
paragraph (a)(1) of this section, for a
civil money penalty imposed per day,
the State initiates collection of the
penalty when there is a final
administrative decision that uphoids the
State’s determination of noncompliance
after the facility achieves substantial
compliance or is terminated.

(i) If a facility requests a hearing for
a civil money penalty imposed per
instance of noncompliance within the
time specified in paragraph (a)(1) of this
section, the State initiates collection of
the penalty when there is a final
administrative decision that upholds the
State’i determination of noncompliance.

* Kk

(1) If a facility does not request a
hearing in accordance with paragraph

(2) of this section, the State initiates
collection of the penalty when the
facility—

* *® * * *

(2) When a facility does not request a
hearing for a civil money penalty
imposed per instance of
noncompliance. I a facility does not
request a hearing in accordance with
paragraph (a) of this section, the State
initiates collection of the penalty when
the time frame for requesting a hearing
expires.

() * = =

(1) If a facility waives, in writing, its
right to a hearing as specified in
§488.4386, for a civil money penalty
imposed per day, the State initiates
collection of the penalty when the
facility—

* * * * *

(2) If a facility waives, in writing, its
right to a hearing as specified in
§488.436, the State initiates collection
of civil money penalty imposed per
instance of noncompliance upon receipt
of the facility’s notification.

* * * * *

# 7, Add anew §488.433 toread as
follows:

§488.433 Civil money penaltles: Uses and
approval of ¢civil money penaities imposed
by CMS.

Ten percent of the collected civil
money penalty funds that are required
to be held in escrow pursuant to
§488.431 and that remain after a final
administrative decision will be
deposited with the Department of the
Treasury in accordance with
§ 488.442{f}. The remaining ninety
percent of the collected civil money
penalty funds that are required to be
held in escrow and that remain after a
final administrative decision may not be
used for survey and certification
operations but must be used entirely for
activities that protect or improve the
quality of care for residents. These
activities must be approved by CMS and
may include, but are not limited to:

(a) Support and protection of
residents of a facility that closes
{voluntarily or involuntarily).

{b) Time-limited expenses incurred in
the process of relocating residents to
home and community-based settings or
another facility when a facility is closed
(voluntarily or involuntarily) or
downsized pursuant to an agreement
with the State Medicaid agency.

{c) Projects that support resident and
family councils and other consumer
involvement in assuring quality care in
facilities.

(d) Facility improvement initiatives
approved by CMS, such as joint training

of facility staff and surveyors or
technical assistance for facilities
implementing quality assurance and
performance improvement program,
when such facilities have been cited by
CMS for deficiencies in the applicable
requirements,

(e) Development and maintenance of
temporary management or receivership
capability such as but not limited to,
recruitment, training, retention or other
system infrastructure expenses.
However, as specified in §488.415(c), a
temporary manager’s salary must be
paid by the facility.

= 8, Section 488.436 is amended by
revising paragraph (b){1) to read as
follows:

§488.436 Civil money penalties: Walver of
hearing, reduction of penalty amount.

[b) x Ok ok

(1) If the facility waives its right to a
hearing in accordance with the
procedures specified in paragraph (a) of
this section, CMS or the State reduces
the civil money penalty by 35 percent,
as long as the civil money penalty has
not also been reduced by 50 percent
under § 488,438,

* * * * *

m 9. Section 488.438 is amended by
revising paragraphs (c) and (d)(1) to read
as follows:

§488.438 Clvil money penalties: Amount
of penalty.
* * * * *

{¢) Decreased penalty amounts. (1}
Except as specified in paragraph (d)(2)
of this section, if immediate jeopardy is
removed, but the noncompliance
continues, CMS or the State will shift
the penalty amount imposed per day to
the lower range.

(2) When CMS determines that a SNF,
dually-participating SNF/NF, or NF-
only facility subject to a civil money
penalty imposed by CMS self-reports
and promptly corrects the
noncompliance for which the civil
money penalty was imposed, CMS will
reduce the amount of the penalty by 50
percent, provided that all of the
following apply —

{i) The facility self-reported the
noncompliance to CMS or the State
before it was identified by CMS or the
State and before it was reported to CMS
or the State by means of a complaint
lodged by a person other than an official
representative of the nursing home;

(ii) Correction of the self-reported
noncompliance occurred on whichever
of the following occurs first:

{A) 15 calendar days from the date of
the circumstance or incident that later
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resulted in a finding of noncompliance;
or

{B) 10 calendar days from the date the
civil money penalty was imposed;

{iii) The facility waives its right to a
hearing under § 488.436;

{iv) The noncompliance that was self-
reported and corrected did not
constitute a pattern of harm, widespread
harm, immediate jeopardy, or result in
the death of a resident;

{v) The c¢ivil money penalty was not
imposed for a repeated deficiency, as
defined in paragraph (d)(3) of this
section, that was the basis of a civil
money penalty that previously received
a reduction under this section; and

(vi} The facility has met mandatory
reporting requirements for the incident
or circumstance upon which the civil
money penalty is based, as required by
Federal and State law,

{3) Under no circumstances will a
facility receive both the 50 percent civil
money penalty reduction for self-
reporting and correcting under this
section and the 35 percent civil money
penalty reduction for waiving its right to
a hearing under § 488.436.

[d] E I

(1) Before a hearing requested in
accordance with §488.431(d) or
§488.432(a), CMS or the State may
propose to increase the per day penalty
amount for facility noncompliance
which, after imposition of a lower level
penalty amount, becomes sufficiently
serious to pose immediate jeopardy.

* * * * *

™ 10. Section 488.440 is amended by
revising paragraphs (b) and (c) to read
as foilows;

§488.440 Civil money penaltles: Effective
date and duration of penalty.
* * * * *

(b) The per day civil money penalty
is computed and collectible, as specified
in §488.431, §488.432, and § 488.442
for the number of days of
noncompliance until the date the
facility achieves substantial compliance,
or, if applicable, the date of termination
when —

(1) The determination of
noncompliance is upheld after a final
administrative decision for NFs-only
subject to civil money penalties
imposed by the state or for civil money
penalties imposed by CMS that are not
collected and placed into an escrow
account;

{2) The facility waives its rightto a
hearing in accordance with § 488.436; or
{3) The time for requesting a hearing

has expired and CMS or the State has
not received a hearing request from the
facility.

{c)(1} For NFs-only subject to civil
money penalties imposed by the State
and for civil money penalties imposed
by CMS that may not be placed in an
escrow account, the entire penalty,
whether imposed on a per day or per
instance basis, is due and collectible as
specified in the notice sent to the
provider under paragraphs (d) and (e} of
this section.

(2} For SNFs, dually-participating
SNF/NFs, or NFs subject to civil money
penalties impased by CMS, collection is
made in accordance with § 488.431.

* * * * *

W 11, Section 488.442 is amended to
remove and reserve paragraph (b) and
revise paragraphs (a), (e){1), and (f) to
read as follows:

§488.442 Civil money penalties: Due date
far payment of penaity,

(a) When payments are due for a civil
money penalty. (1) Payment for a civil
money penalty is due in accordance
with §488.431 of this chapter for CMS-
imposed penalties and 15 days after the
State initiates collection pursuant to
§488.432 of this chapter for State-
imposed penalties, except as provided
in paragraphs (a)(2) and (3) of this
section,

(2) After a request to waive a hearing
or when a hearing was not requested.
Except as provided for in §488.431, a
civil money penalty is due 15 days after
receipt of a written request to waive a
hearing in accordance with § 488.436 or
15 days after the time period for

requesting a hearing has expired and a
hearing request was not received when:

(i} The facility achieved substantial
compliance before the hearing request
was due; or

(ii) The effective date of termination
oceurs before the hearing request was
due.

{3) After the effective date of
termingtion. A civil money penalty
payment is due 15 days after the
effective date of termination, if that date
is earlier than the date specified in
paragraph {a)(1)of this section.

{b) [Reserved]

* * *

{e)* L

{1) Medicare-participating facilities
are deposited and disbursed in
accordance with §488.433; and

* * * * *

{f) Collection from dually
participating facilities. Civil money
penalties collected from dually
participating facilities are deposited and
disbursed in accordance with § 488.433
and returned to the State in proportion
commensurate with the relative
proportions of Medicare and Medicaid
beds at the facility actually in use by
residents covered by the respective
programs on the date the civil money
penalty begins to accrue.

* * * * *

(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)

{Catalog of Federal Domestic Assistance
Program No. 93,773, Medicare—Hospital
Insurance; and Program No. 93.774, Medicare
Suppiementary Medical Insurance Program)

Dated: December 22, 2010,
Donald M. Berwick,

Administrator, Centers for Medicare &
Medicaid Services,

Approved: February 17, 2011.
Kathleen Sebelius,
Secretary.
[FR Doc. 20116144 Filed 3-17-171; 8:45 am]}
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